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Al-SaRAKHSI'S CONTRIBirriON TO 
the Islamic Law of W ar 


Dr. Ahmed At-Dawoady' 


Abstract 

litis paper examines the cantrihut'Hxta aj the Hattafi /uriii at-Sarakhsi fd. JUS AH 11190-91 
CE) to the development of the Islamic (ludilion of star. By examining al-Saraikdl tsvaiment 
t\t the use of fane to Wait r tale and nan-stale aclatx in alXIahxut. thii paper anxucn <m* 
poilans tpieslioni about waif a re tn Islam. Pint, it ashx whether Mam sanctions offeiuhv 'tar 
against itiat- Muslims because of their religious beliefs Second, is investigates the extent to 
which Islamic Jus in hello rules' are consistent with the four Oenesa Conventions of 1949 and 
their Additional Protocols. Thisd, it examines the cinumstances under whieh it ispermixiihte 
far Muslims to rebel against their ruler Fourth, tt explore! the meaning of terlariim atxxtid¬ 
ing la Islamic law and whether or not leninism is punishable under Islamic law. Tint paper 
shows that the Islamic lass' of nur has the potential to impact the attainment of peace in our 
•globalized world. Xian importantly, this paper exposes the need fora reesaluation af specific 
classical Islamic rules regulating war/ate tn light of present-day armed conflicts 
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1. Ivnicioi crioN 

Tins paper examines Ihe conuihutions of the llanull junst al-SarakhsT (d. 4K3 
AH'1090-91 CE) iu the development of the Islamic conceptions of (I) M ml helium 
(the principles concerning the permissibility of the decision lo wage war) and (2) Jus 
in hello iilic niles regulating warfare) in both international und domestic aimed con¬ 
flicts. By examining al-SamkhSTs tieatment of the use of force by both stale und non- 
state Alois in lus monumental woik al-.Mab.sut, this papci answers important questions 
concerning Islamic justifications for waging wai and Islamic iuIos teguluting warfare. 
First, it asks whether Islam sanctions offensive war against non-Muslims hccuuse of 
their religious beliefs. Second, it investigates the extent to which Islamic jus at hello 
niles are consistent wiili lire four Geneva Conventions of 1949 and their Additional 
Protocols? Thiid. examines the circumstances under which it is pcituissiblc foi Mus¬ 
lims to rebel against tlieir ruler? Fouith. it exphnes the meaning of teirorism according 
to Islamic law und u licihci or not teiiorism is punishable undei Islamic law. 
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Tim paper compares al-SarakhsI's interpretations wiili those of oilier prom- 
inent Hotuft. Mfllrkl, Sliflfi’l ami Hanbali jurists regarding the Islamic law of war. 
Al-Saiuklixi's answers to tire questions posed above may provide some insight into 
the potential impact the law of w ar of one of the w orld's most influential legal sys¬ 
tems may have on the peace of our globalized world. Tins paper argues that certain 
rules developed by ul-Satakhsi regulating the wartime conduct of Muslim armies 
ought to be reevaluated by Muslim jurists today in light of present anned conflict in 
both international und domestic contexts. 

2. Iviwnaiional War 

Classical Muslim jurists did not explicitly classify war as either “internation¬ 
al” or "domestic" Rather, they discussed the Islamic law of war in dilTerent chap¬ 
ters such as jihad and slyar. The HanalT jurists, including ul-SaiakhsT. addressed the 
subject under the chapter el slyar. The word slyar (singular l irah). as explained by 
al-SarakhsT. refers, on the one liand. to the wavs in which Muslims ought to inter¬ 
act w ith non-Muslims of ddr til-hurl i ("the abode of war.” denoting lands outside 
the territory of Muslim governance), including those with whom Muslims entered 
into peace treaties and those widt whom no such treaties were consummated. In this 
context, slyar provides an explication of Islamic international law because of its 
discussion of the treatment of foreign citizens during times of peace and war. On the 
other luind. slyar also refers to the laws governing die treatment of ahl al-dlummah 
(permanent non-Muslim citizens of the Islamic state). al-murtaiBn (“apostates”) and 
ahl al-baghy I "rebels" or "secessionists”). Thus, slyar also provides an explication 
uf Islamic law regarding domestic conflicts. 

Classical Muslim jurists discussed diverse issues regulating the interaction of 
Muslims with die territories and various peoples of thir a/-luir/> in times of peace and 
war. Indeed. al-SaraklisI discussed several issues under the title slyar. Islamic inter¬ 
national humanitarian law. looting, Jhyah (tax levied on ahlal-dhlmaiah to exempt 
eligihle males front conscription), peace treaties widt the leaders of ddr al-lurl. 
marriage and trade between Muslims and ddr ah hath, und the treatment of apostates 
and rebels against the state. 


2.1 Islamic Jisiificathms rent War 

Examining the Islamic justifications for war is crucial to understanding the 
Islamic law of war tylhud), which is one of the most misunderstood Islamic concepts 
by the West. However, classical Muslim jurists did not. as noted by many modem ju¬ 
rists.' pay adequate utteunon to diis issue. IlinTnymiyyah (d. 72K AH132K CE> was 
the first Muslim jurist to write a treatise dedicated solely to this issue Ibis work was 
repuhhslied in 2004 under die title A Concise Ride fur FlghnriK Against Nonbelievers 


I . Stv. «•*.. KIibIisI A turn bl lull. JIW .</ Kill mg al Ithr. .In lut/uin mn» < luv'il a/ .Ynunw. 19 
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and Making a Truce \tilh Them and the PtahlhlUait On Killlny. Them Solely Because 
til Their StmMiej} 

In fuel, classical Muslim jurists' systematic appioach tu the discussion of the 
subject, including al-Sarukhsf*, fuitbct complicates the competing Islamic justifies- 
tions for war against non-Muslims. Al-SaiukhsT begins by slating. Muslims "have to 
cull polytheists to the religion [of Islam] and lo fight against those who reject it.”' 
He udds it is well-established tlut /thud aguinst polytheists is obligatory until the 
Day of Judgement. Al-Sarakhsl. like all Muslim jurists, explains that Jihad takes 
two funns 11 ) jihad o al-daf : defensive wat, namely, w hen foreign forces invade 
Muslim territories, w hich he describes as a personal duty of every callable Muslim 
( farjal- 'ayit): and ( 2 ) jihadal-talah: refeiring to those military campaigns waged by 
the Islamic state to spread the message of Islam in non-Muslim territories, which he 
describes as a collective duty of all Muslims IJanl ahkifaytth). War must he waged 
as such if non-Muslims in Muslim teiritories refuse to either accept the religion of 
Islam or pay Jbt'ah. 

Tins paper's focus is Jthdd aljalab, which can be described as militarued 
missionary campaigns Pursuant to the rules contained in Islamic legal treatises. 
non-Muslims are offered two options either accept Islam or pay /iryirA to the Islam¬ 
ic state. If they refuse. Muslims are then permitted to use of force. Why. then, is it 
permissible for Muslims to initiate war against non-Muslims simply for refusing to 
accept Islam or pay jUtuh. Put differently, are Muslims required to wage war against 
non-Muslims accordingly? 

Classical Muslim jurists disagree over this question and propose two different 
answ ers. According to the majority, including HanalT. Malik!and Hanbali juusts, the 
primaiy Islamic justification for war is defense against another’s aggression. Agres¬ 
sion as such includes aggression against the obligation of Muslims to preach Islam 
in non-Muslim territories. Shaykh Yflsuf ul-<>aiadaw T notes Islamic states resulted to 
this kind atJihad because non-Muslim regimes did not giant such states the liberty 
to preach Islam to their inhabitants/ At present, however, this justification collapses. 
Tlio internet and othei indicia of globalisation enahie Muslims to freely preach Islam 
to the inhabitants of nearly any pan of the world. According to a minority of jurists, 
including al-SltffiT(d- 204 AH/820 CE). Ibn Hazmfd. 456 AH'1064 CEj’of the now 
extinct Zaltirf school, und a small number of Hanbali jurists, the Islamic justification 
for war is the enemy's disbelief itself However, this minonty agrees that Muslims 
may reson to lighting against their enemies only after rejecting both Islam and pay¬ 
ment afjkyah. 

The conflicting justifications for going to war against non-Muslims is closely 
linked to prosclytuation. This interrelatedness stems from the notion that Muslims 
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are required lo spread Islam to non-Muslims. Islamic stales have ilms fesorted lo mil- 
itarued missionary campaigns lo satisfy this requirement. The obligation to pleach 
Islam has led some to conclude tliat Muslims light against those they consider to be 
non-believers because of the latter’s nonbelief. This understanding, however, fails to 
consider why Muslims would peimit / i:\ult as an alternative to conversion. Al-Sara- 
khsl noted that increasing the state’s coffers was not the aim of imposing /itm/i on 
non-Muslims. Once non-Muslim populations rejected the call to Islam and accepted 
the condition of paying /irm/i, any Islamic justification for war vanished. Moreover, 
as al-Sarakhsi wrote, “although tufr (unbelief in God] is one ofthe greatest sins, it is 
between the individual and his God the Almighty and the punishment for this sin is 
to be postponed to the Jar aljazi 7’(“the abode of recompense” nr the Hereafter).”' 
Therefore, und in response to the first question raised at this paper \ outset, deci¬ 
pher ing the classical Muslim jurists'justifications for wai in the post-United Nations 
woitd. it may be concluded iluit the only Islamic justifications for war ure defending 
aguinst anti-Muslim aggression in Muslim ternuuies and anti-Muslim persecution 
within the territories of Jar al-hnrb. This conclusion can be reinforced in the follow¬ 
ing examination ofthe Islamic Jus in be Ho norms. 

2.2 Islamic I.vit.k.vuii>\ai Hi u.imuuh' Law 

Al-SarakltsJ. like the rest ofthe Muslim jurists, treats in great detail the Islamic 
rules regulating warfare, or Jus in Min. Such lules of conduct are nut necessarily 
restricted merely to acts of warfare, but also extend to all conduct during the times 
of war and, moreover, to those time periods during which no peace treaty exists. 
Al-Sarakhsl’s main concent here is to balance the tensions picsented by the need for 
Muslims to adlicrc to Out 'Unic piinciples und the tradition of the Prophet on the one 
hand, and to w in the war on the other. In abiding by the Islamic laws of war. .Mus¬ 
lims must first follow the dictates of their faith in guiding then conduct and second 
attempt to achieve victory. The discussion here will focus on issues of contemporary 
relevance, such as the protection of civilians, the permissibility of attacking the ene¬ 
my by night, human shields, prisoners of war, und peace treaties with enemies. 

2.2.1 Protection or Civilians 

Bused on a hai/ilh ofthe Prophet, ul-Surakhsl argues Islam prohibits targeting 
children, women und the elderly in the conduct of warfare. He points out tluit these 
categories of civilians ate not to be targeted because they do not engage in combat. 
However, if an elderly individual helps in planning the war, then it is permissible lo 
target them.* Al-Surakhsi mentions only these three categories us hav ing non-com¬ 
batant immunity despite the fact that oilier aftaJlih add members of the clergy and 
lured laburcis (al-'usafa'I to the list of those who cannot be targeted in warfare 
Witlun the discourse among Islamic jurists regarding the justifications for war, or Jus 
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ml helium, jurists who believe lhai [‘.lain justifies war in defense uf aggression and 
lioiiilily extend the list of those who have non-combatant immunity to include those 
living with physical or mental disabilities, farmers, ciaftsinen und traders. Still, all 
jurists agiee tliat i f any of these categories of citizens engages in combat, they are ab¬ 
solved of their eategoncal non-combatant immunity. However, a minority of jurists 
argue tliat. a pan from women, children, and eleigy. anyone who rejects Islam or the 
payment of /Isyah can be targeted during war. 

Tliis means, according to the majority’s position, lighting is permissible against 
enemy combatants only. Thus. James Turner Johnson concludes. "|l]be [Islamic) 
position is cleur; there is no justification for wurfare directed intentionally against 
noncomhatants in /r/idi/.”’ Yet the doctrine of non-combatant immunity developed 
by classical Muslim jurists seems to be based entirely upon the Prophet’s explicit 
commands as recorded in his tilimliilt . and does not stem from the jurists' ethical 
concerns regarding the protection of the lives of imiocent civilians. 

2.2.2 Nicnr A hacks ami Hiiiun Shim ns 

Al-fxnat (attaching the enemy by night ) is one of the issues discussed by al¬ 
most all of the jurists. In classical Islamic times, uttneking the enemy by night in w ar 
situations largely entailed Muslim armies throwing stones or fire towards the enemy 
because the difficulty of observing the enemy at nighttime would prevent the two 
amties from engaging in face-to-face combat. The main problem here is tliat such 
indiscriminate use of arms endangered the lives of innocent civilians. Nonetheless, 
without extensive elaboration. al-SarakhsT says dial he does not object to uttneking 
the enemy by night. Although most of the jurists also permit ul-boyal 1 > others note 
that it is disfavoredAl-SarakJisI also permits the use ofothei w eapons tluit may in¬ 
crease the nsk of collateral damage such as throwing stones at. burning, or flooding 
enemy fortifications * 11 Another commonly discussed concept ul-iutarna refers to the 
use of human shields. To protect themselves from the Muslims' attacks, opposing 
forces often used their own civilians, mainly women and children or, in some cases. 
Muslim or tlllmmi captives, as human shields. The majority of jurists permit attack¬ 
ing the human shield in both cases out of military necessity, but urulci the condition 
that the Muslim stray aims to direct its attack at the enemy combatants and seeks to 
avoid injuring the human shield." 

7. Jaw* Itaw MotAim ami CtmrcuMMAtt Wamaki I 8 A <N99i; u 60 Awn L fcv 
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Al-SaiaklivI and many othei classical Muslim juttsts issued ccnain rulings that 
may lead to the indiscriminate killing of non-combatants and even, in certain eases, 
Muslim or dhimmi captives. Although these rulings were made in sociopolitical con¬ 
texts quile different front today’s, some contemporary Muslim terrorist groups have 
resorted to such rulings (particularly /nriJf and tatairui | in an effnn to justify then 
indiscriminare killings of innucent Muslim and non-Muslim civilians in Iraq and 
other war-torn areas. 


2.2 J Fursos i ks or Wan 

Al-Saiaklisi was of the opinion lluit prisoners of war (POWs) cannot be ex¬ 
changed for money or graciously set free unless it serves the public interest of Mus¬ 
lims, contrary to al-ShafiVs opinion. AI-SaraklisT acknowledges tliar lire Prophet 
freed some of tire Quraysh POWs ai the Bailie of Badr in exchange for money, but 
he insists that this was later abrogated by verse sixty-seven of Surui al-Anfal. Thus, 
al-Sarakhsl concludes that a POW is to be executed unless he accepts Islam. This 
position, however, contradicts the liana ft positron thai nonbelief in itself is run a 
justification for war. 

According to a group of the earliest Muslim jurists, including Ibn 'Abbas (d. 

AH/66K CE), 'Abd Allali ibn 'Umar (d. 73 AH.693 CFk al-Hasan al-Basrl <d. 

110 AH72X CE). and Sa'rd ibn Jubayr (d. 95 AH714 CE), based on the Qur’Onie 
injunction in v erse four of Surat Muhammad . POWs are to be released freely or in 
exchange for ranvum. 11 Moreover, the majority of jurists give die ruler the freedom to 
choose vv hetlier POWs are to be released freely or for ransom, executed, or cits lav cd, 
depending on w inch course of action hotter serves the inter ests of the Muslim state. 

The treatment of POWs in Islam yields two conclusions. First al-Sarakhsl ad¬ 
vocates for die puhlie interest above a Qur'anic-based approach.” Second. al-Sara- 
UisT's ruling penmuing the execution of POWs may be used by terrorist groups as a 
justification for executing non-Muslim captives. 

2.2.4 Plvtl Acreevievis 

Al-Saruklis! address'd two types of agreements w ith foreign entities, first 
peace ir canes between die rulers of Islamic and foreign states (international treaties), 
second, tlic amdn | literally “protection" or "safety") system which refers to both safe 
quarter and safe conduct contracts Quartering refers to providing enemy belligerents 
with shelter during wartime, while the safe conduct contracts refer to the protection 
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granted to any non-Muslim eituen of on enemy stale who desires 10 enter the Islamic 
slate foi a temporary stay ui nrdei In pursue certain activities such as business or 
education Any Muslim individual can quailei and enter into safe conduct contracts, 
which facilitates the protection of the person and property. Thus, this practice of 
quaticring, us explained by classical Muslim jurists, paiullels in certain respects the 
hoes Je cumhal status, as dclined m Article 41 of the Additional Protocol I of the 
Geneva Conventions. The safe conduct contract is similar to the modem visa system 
implemented by stales today. 

Al-Saiaklisi conceived of three cases under which an Islamic state might enter 
into a peace treaty with an enemy state or a!I al-harh. The fust case arises when the 
enemy seeks a truce for some years In-ghayrshay (literally "in return for nothing"), 
under which the enemy w ill not pay the jtzy ah. The Islamic state may accept this 
agiccrneut accoidingly only if it serves tire public interest of Muslims. 1 * 

The second cuse arises when opposing forces bestege u Muslim state and de¬ 
mand iliut the Islamic state pay in excliange for a tiucc. Here, the Islamic state is 
not permitted to accept this agiccment unless there is u due necessity to do so (for 
instance, if the enemy threatens lo violently attack the Muslims). In other words, the 
head of the Islamic state must find that accepting such a tiucc serves the Muslim’s is 
necessary for their continued existence. This lulmg is based on the Prophet's initial 
agiecinent to pay lialf of Medina’s produce to ’Uyaynali ibn Hisn in return for his 
retreat from the Battle of the Ditch (5 AH 627 CE). Tins proposed treaty , however, 
was not enforced because a number of the Companions of the Prophet convinced him 
not to enter into such an agreement. Still. al-Sarakhsf gives legal significance to the 
Prophet’s rationale for initially accepting such a treaty bccuuse it was based on his 
desue to save the Muslims from hami at the hands of their enemies. 1 ' 

The tluid case arises when an enemy state asks for a truce for a certain number 
ufyears and agrees to pay hhara/ (land ui.v| to the Islamic state under the condition 
that Islamic law w ill not be imposed. Again, as with the other two cases, the Muslim 
iiulc is not (vnnitted to accept this agreement unless it serves the Muslims' hest 
interests." 

Al-Saiuklisl's rulings in all three eases are based on the principle of public 
interest. In 1979 the then Grand Mufti of Egypt and later Grand Sliaykh of Al-A/har. 
Sliaykh Jad ul-lljqq 'AIT Jad al-Haqq <d. 1996 CE|. based his fatwi I perouttirig the 
peace agreement between Egypt and Israel upon the same principle. He explained 
that tins peace agreement was permissible under Islam because it timbered the public 
interest by liberating a large pan of Egyptian land illegally occupied by Israel. More¬ 
over, Sliaykh 'Air Jild al-Haqq permitted such un agreement with the hope that it 
would restore Jeiusalem and the rest of the illegally occupied Palestinian territories. 17 
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The Islamic regulations of war demonstrate ihc pragmatic orientation of Islam¬ 
ic law Furthermore, difTcrcnl jurists' applications of the principle of public mlciest 
have sometimes yielded contradictory rulings on similar issues. Characterizing Is¬ 
lamic law at large as a permanent and unchangeable set of sacred laws is therefore in¬ 
accurate. This common misconception in Western literature is the result of confusing 
shari ah (Qur'an and Sunnah based laws) with I’ujh (the rulings given by individual 
Muslim jurists). Ftt/h. not xlturVult. constitutes the greatest pan of Islamic law. 

Regrettably, both the aman system and international tieaties liuve been gross¬ 
ly overlooked in the writings of most Western jurists who studied the Islamic laws 
and traditions of war. w hich Western jurists oversimplify into a lioly war to convert 
non-Muslims Such oversimplifications ignore both the complexity of classical Is¬ 
lamic doctrine and the changing paradigms of international iclations The tw o kinds 
of agreements with the enemy and IslamicJus in hello norms described above pro¬ 
vide insighi into the Islamic justifications for war and, therefore, teinforcc the con¬ 
clusion previously staled. The aman system grants non-Muslim enemy combatants 
and tempi iraty residents of the Islamic state freedom of religion. I lud the Islamic jus¬ 
tification for war been the nonbeliefof combatants. Muslims would have given their 
enemies the unenviable choice of either accepting Islam or being killed. Similarly, 
non-combatant immunity granted to the enemies of the Muslims, including their cler¬ 
gy, show s that nnnhelief is not an authentically Islamic justification fur going to war 
against non-Muslims. 

Classical Muslim jurists of all seluiols developed a detailed and sophisticat¬ 
ed Islamic international humanitarian law modeled after die Prophet .Muhammad's 
conduct. The Islamic law of war was designed for a certain paradigm of internation¬ 
al relations, aimed at regulating the conduct of Muslims during wartime. Classical 
Muslim jurists focused more on the subject of wat because war was the norm in 
international iclations in then lime. Nevertheless, some modern jurists have atgued 
that Islamic international law is often more detailed tlian modem international hu¬ 
manitarian bw and the Geneva Conventions." 
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In respunsc to I he second question posed ai ihe beginning of this paper, the 
comparison between classical Islamic international humanitahan luw and tlie Gene¬ 
va Conventions is arbitrary. Islamic international humanitarian law emerged as a set 
uf rules voluntarily imposed upon Muslims by themselves regardless of the conduct 
of then enemies during war. Hie Islamic laws of war can lie seen as an attempt by the 
jurists to balance the precedents set by the Piophet on the one hand and the exigen¬ 
cies of defense on the other. State armies at present follow the Geneva Conventions 
because of their contractual nature. 

However, similar to the main objective of the Geneva Conventions, und de¬ 
spite their differing hisiorical context out of which they were home, classical Muslim 
jurists’ primary concern was sav ing the lives of innocent civilians and minimizing 
damage to properly. Ostensibly, the prerogative to pioteet enemy property might 
be a pragmatic move to preserve enemy property as spoils in the event of victory. 
This paper argues, however, that one major ptohiem with Islamic international law 
is that it lias been coopted by today's terrorist groups to justify the indiscriminate 
killings of innocent Muslim and non-Muslim civ ilians alike. While adhering to the 
Geneva Conventions and their Additional Protocols is obligatory upon Muslims, be¬ 
cause tlicir countries are contracting members to these tteaties. terrible tragedies van 
and do materialize nonetheless because of selective reliance on certain rulings by 
tcnorist groups 


3. DmiEsnc Akmid Comtjci.s 

Al-SaiaklisI also treats under the same chapter of styttr two of the four kitub 
of domestic conflicts discussed in classical Islamic law books: 111 fighting against 
til-miriadin (“upostates"| and (2) lighting against al-hughuh ("rebels" or “seces¬ 
sionists"). Hie othei two kinds of domestic conflicts include (3) fighting against a/- 
khuw'drlj ( “violent religious fanatics" ) and 1 4 1 fighting against i/utiu' ul-iuru /1 “ban¬ 
dits." “highway robbers," and "pirates" |. or ul-muhunbutt ("warrior." nr ‘fighters”). 
Al-SaiakJisi Heats fighting against i/i/f/d‘ ul-fitnt/ under the chapter dealing with 
theft, and conflates Iwghuh with kha\iari/. This discussion will be limited to the last 
two categories, haghy (rebellion) and hlrahah (banditry leironsrnl, because they are 
relevant today. 


3.1 Riuiiuos 

Jurists' treatment of this subject is based on both the scripture and certain prec¬ 
edents that developed during the reign of die founli caliph ‘Air ihn AbT Talib 1656-01 
AH i Thus, it is very likely that if these tw o sources did not address a certain subject, 
Muslim jurists would not explore the issue. Additionally, dial Muslim jurists relied 
heavily in formulating the Islamic law of tebellion on precedent established during 
the third decode after the deadi of the Piophet gives us fuithcr insight into the nature 
of Islamic law. This fuithcr disproves the misconception dun Islamic law is an un¬ 
changeable legal system rooted in one sacred text. 
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Concerning Ihe scriptural basis foi the law ol'i civil ion, the jurists refer only io 
the ful lowing Qui ’flnic vase 

And if two panics oflbc believers iiuhl each other, then being reconciliation he- 
tween them. And if one of them tnnsgre»es against tlw other, then light against 
the one who transgresses until it returns to the ordinance of God. But if it retunu, 
then bring reconciliation between them according to Ihe dictates ofjustice and lie 
lair. Indeed God loves those who are fair. 1 ” 

Al-Sanikhsl's discussion here shows tliai be did not contemplate the third ques¬ 
tion raised at the beginning of this paper. As was typical of a inajoiity of Muslim ju¬ 
rists. al-Sarakhsr was more concerned with selling the rules regulating the conduct of 
Muslims during tebellioit. not with providing a tesi for detetnuning the justifiability 
of rebellion. A minority of jurists who ventured into answering this serious question 
were extremely reluctant and succinct. In brief, those who addressed litis question 
permuted rebellion aguinst a Muslim ruler only in cases in which he apostatized from 
Islam or if be commanded Muslims to violate die dictates of Ihe shari'ah. Moreover, 
a small minority of Muslim jutists, including Ihn ‘UqayL Ihn al-Juwzr, al-Juvvaynl, 
and later Raslild Ridfl (d. I.>54 A.H.1935 CE). permitted rebellion aguinst a tyrant 
tuler only after exluiusting all alternative peaceful means. Nonetheless, the majotily 
oljurists prefer lhal Muslims endure tyranny atvd injustice rather than resorting to the 
use of force to overthrow a ruler 

Here, the jurists give priority to protecting the dictates of the sharl'uh over the 
shedding of Muslim hlood. This judgment is based on the Islamic dictum ‘There is no 
obedience to a human being in matters that involve disobedience to the Creator." 5 ’ 
This shows the importance of the application uf Islamic law in Islamic thought and 
explains the rising call for a greater application of Islamic law in Muslim and sonic 
non-Muslim countries alike. Bui when it comes to balancing their judgment between 
a Muslim regime's aggressions against the rights uf its citizens on Ihe one hand and 
the shedding of Muslim blood on the other, the ma jority of junsts compromised the 
tights of citizens to prevent bloodshed. A majonty of jurists hinged tlieii interpreta¬ 
tion accordingly un the pragmatic consideration dial enduring tyranny and injustice is 
a lesser evil lluin the destitution of lives and property. 11 The uagic teeutrence ofcivil 
vvats dunng the third decade of the Islamic era coutrihuted directly to this approach. 

Islamic jurists outlined three conditions that must be satisfied to warrant the 
use uf force by rebels. First, a tebel must possess mm'ah and v/rnnAu/t (fotce and 
power). Most jurists did not specify the amount of force the rebels must possess, but 
those who addressed this point merely set general parameters in terms of a eenain 
nuinbci of rebels Their objective was lo ensure the existence of popular suppoit for 
the rebellion. Moreover, this gives an indication tiiai the rebels might have a legiti¬ 
mate cause. Second, ichcls must have a justification or reason based on an injustice 
incurred upon them, or their belief dial than ah lias been violated by the ruler that 
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prompted them to use force. Third, they must recourse 10 die act of khuruf, armed 
rebellion agutnst the regime. 

Concerning khuruf, al-SarakhsI narrates tlut a certuin Knthh AI-Hadtuitil once 
enieied the Kufah Mosque and found five people insulting the fourth caliph ’AIT ibn 
Abl T3lih, one of whom was vow ing to kill him. AI-lladramT caught the would-be 
killer and brought him to Caliph Alt for due punishment. Al-I ladraml was astonished 
when All told him to release the man because he could not be punished for something 
that he Itad not yet committed. This story stands for the proposition that there must 
be an actual use of force against the ruler, which would then allow him to target the 
rebels -- In fact. Malik, Shaft’I. Ibn Hanbal and die Zahirts agree widi this opinion, 
while for AbQ Hanlfah the mere fact of the rebels' preparation for die use of v ioicnce 
is sufficient for the tuler to take apptopriate actions against them, otherwise he may 
be unable to control the situation wete he to wail until tliev actually use violence.” 

Al-Sataklisi also concludes tltut this story proves that dtere is tui discretionary 
punishment in Islam for insulting.” This story, and the Islamic tulings grounded 
upon it by al-SarakhsT. show a great degree of freedom of speech whereby Mus¬ 
lims can challenge and criticize dtcit Muslim tulers. In modern Muslim countries, 
however, criticizing a ruler, the royal family, an amiy, 01 even the judiciary is crim¬ 
inalized Recently, journalists have been imprisoned for merely criticizing certain 
Muslim rulers.” 

If a group of Muslims rebels satisfies these three conditions, then the state is 
obligated to attempt to negotiate w ith diem in an effort to conv ince them to give up 
their vlolcni plan. This ruling is based on the precedents set hy the fourth caliph, who 
sent Ibn 'Abhils (d. Mi AH/668 CE) to conv ince the rebels at the battles of al-Jamal 
36 AH'656 CE and al-Naluuwin 38 All'658 CE to stop then plan to use violence. 3 * 
However, if the rebels reject the calls for peaceful resolution and have already 
used foivc, dicn al-SarakhsT advocates that it is pcanissiblc to utilize any of the 
weapons and tactics permissible in the wat against ahl al-harh, including shooting 
with unows or mangonels (a weapon for cutapulnng large stones), flooding 01 buttl¬ 
ing fortifications, and attacking by night. 1 ’ One rule governing combat against rebels 
is tltut a retreating rebel cannot be pursued during combat and rebels-turned-POWs 
cannot be esccuted unless dtey still Itave another group to w hicll they may join in 
order to continue fighting.” However. Slifiii'land Hanhall jurists prohibit the use of 
such weapons that may kill indiscriminately.”' Al-Sarukhsl's linrsh position here is 
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leased on mere miliuuy calculations and not on scriptural basis or even precedent 
Ho unjustifiably ignores ihe Icnienl rules of cumbal against rebels because of (he 
fear that escaping or capiuicd icbcls may join anolher gioup lo continue tbe light¬ 
ing,*' This also contradicts the generally accepted view tliat the objective of fighting 
against rebels is to stop their use of violence. The objective is not to kill them. The 
unnecessary use of force granted lo the stale army by al-Sarakhs! may he used to 
sanction indiscriminate or massive killings of rebels. 

The jurists of the four schools unanimously recognize the sanctity of rebel 
property. Any property confiscated from rebels during combat must be returned to 
them after the cessation of liostilitics. If the state confiscated horses, weapons, or 
both, then the hoises must be sold and iheu value returned to the rebels after the 
cessation of fighting. This is because, as ul-Saruklisf points out. the treasury of the 
Islamic state should not beat the cost of taking care of the horses. But as for weapons, 
the stale should keep the confiscated weapons as long as lighting continues and re¬ 
turn them to the rebels alter lighting ceases. The state army Ls authorized to use these 
confiscated lioiscs and weapons to light against rebels only if necessary." 

Furthermore. Islamic jurists unanimously agree tliat once war comes to un end. 
both the state army and the rebels will not be held liable for any destruction caused 
to lives und properties during the acts of hostility. Both will, however, be held liable 
foi any damage they cause before or after the fighting In oilier words, any damage 
caused must be a military necessity or directed to achieving the puipose of rebellion. 
Tins icinforces several principles. First, rebels are not punished for their recourse to 
violence provided that die three necessary conditions for justifiable rebellion aie ful¬ 
filled. Second, Muslims jurists did not categorically prohibit rebellion: they ncttlicr 
mandate blind suppoit for any Muslim state not issue a blank check to tebels to resort 
to violence. They laid down a well-structured law of rebellion lo cnsuic that rebels 
potentially, though not necessarily, have a legitimate cuuse. Thitd. the Islamic law of 
rebellion establishes an Islamic law against tyranny. In doing so, jurists played the 
role of the Muslim conscience struggling to protect society from the spread of injus¬ 
tice and tyranny. These jurists did so amidst the context of several bloody civil wars. 
It may he atgued they managed to save Muslims througliout history from the seouige 
of even inure civil wars. However, this jurisprudence was not nearly as successful at 
putting an end to tyranny and the misuse of powet in the Muslim world. 

3.2 BvMiiiHV 

As noted above, resort to armed rebellion in Islam is not necessarily a crime 
The crime of hiruhult (banditry), tlic equivalent of w hat is today called terrorism, is 
the most severely punished crime in Islam The phenomenon of terrorism under Is¬ 
lamic law hecame highly visible after the 9/11 tenorist attacks Moreover, the claim 
propagated by some that Islamic teachings caused the teiTonsl attacks failed to re¬ 
ceive adequate and critical jurisprudential investigation. In fact, in die post-Uuited 
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Nations world, and ufter liberation of most of Ibe Muslim world from European co- 
luciiulisin. the use of terrorism by extremist Muslim groups luis conic lu ibe forefront 
uf all forms of violence used by Muslims. The Islamic lass of htruhah is based on the 
following Qur’flnie text 

Indeed, the retribution lor those who make war upon |iTi/iJij/rriii| God and Hu 
Messenger and tlnve lu make /atad I dcsUuelim, damage I in Die land it llial they 
he killed or |rmphnu> added here ami below] gibbeted or have Ibeir hands and 
feel amputated fnrni uppotile tides or they be Ininithed fium Ibe land; lliu it a 
degradation for Ihem in this world and in the I Invalid they will receive a grave 
chastisement Excluded [fmm this reinbuiion) arc ihme who repent before you 
capture* ihem and Iv sure Ihnl God it All Forgiving All-Merciful. i; 

Jurists of the four schools of Islamic law describe the main dements of this crime as: 
a group of Muslims who under ihe ilueai or ute of armed attack or merely in¬ 
timidating or lenoriang their viclunt in order la overtly and forcefully rub. kill 
or lemirur. 1 

Tins dcfiniium bears striking similarities to modern-day terrorism. First, the per¬ 
petrators must possess mun'ah and shattiuh (power and force by which they over¬ 
come tlicir victims and defend themselves). This is why the Qur’an describes them 
as imthurlhm (warriors or fighters), as al-Sarakhsf explains.** 

The second elemeni is the use of amis to rob, kill, rape or destroy the limbs 
of their victims. It is the specific context in which these crimes are committed that 
establishes liability under the law of fitrdbtih. What distinguishes the htruhah context 
is the organised use of force by a group of outlaws against innocent civilians who 
committed no wrongdoing. The Qur’an describes the use of force accordingly as an 
act of waging war against God and His Messenger. H This is so, for the organised 
use of criminal violence is a challenge to slate authorities and a threat to society. 
Furthermore, this crime instills widespread fear in mnoceni and helpless victims. 
The element of helplessness is an essential element in this crime, victims must be 
left defenseless and unable to Iv rescued. For this reason, the application of the lass 
of hlruhah has been limited by some to certain crimes committed in the desert and 
unpopulated ureas because victims in these places cannot be easily rescued by police. 
Al-SarakhsJ explains llial law of hiruhah's application was limited because in his 
time, the uiliahitants of cities almost always carried amis for their protection. 

More interestingly, the mere act of threatening to use force or intimidating 
without committing any of the criminal acts mentioned above falls under the law 
of htruhah. Some jurists advocate tliat threatening to use force qualifies as an act of 
fUrdhab. The example given by some involves u group of criminals who tlucatcn to 
use force to prevent a group of people from taking a certain route * The criminals 

Ji 0iVi«iSJJ.}4 
J.V Al-Duntn, uguu note 21, u JIT 
M. Ai-Smsiml. mji*u mac J. at I ISO 
J5. iMTesSJS. 

Ali. Mi'iiAUUM) 'An i.ii. Mi-Ml ai-JaiIi burn 'uA MuunuAi Savviu Kuaiil JJn (I 989); \tOasu- 
uinai- Ytaui on Air u-Q.lssi al-'AiuiaiL .Vi- t'O •< u-luli atJ|2dol I9?7|. 





•12 


14 UCLA L Imamu & Niab E.L. 21 (2015> 


of hirijbuh who terrorize and intimidate thou v ictims without committing any of the 
other criminal act*, associated with this crime are punished by exile or imprisonment 
accotding to Hunatt jurists.” 

Thus, the crime of hirdhah resembles modem day domestic terrorism in many 
respects. Another requirement offilrdbal is that the perpetrators and victims must be 
Muslims or dhhnmix. The law uf Idrdbtih uddresses a unique fotm of what thercloie 
may he called domestic teirorism. Both tlie perpetrators of lurdhah and present-day 
terrorism use otguni/ed and premeditated violence against inn.vent civilians who 
committed no wrongdoing und who are unprepared for a violent confrontation. The 
victimisation of the targets of both hlrdhah und present-day teirorism is a principal 
element. In the words of classical Muslim jurists, the victims heie are left helpless 
and defenseless, wbother in the desert or also in populated areas, aceotding to the 
majority of the jurists. The victims of modem-day tenorism must he similarly sit¬ 
uated. whether they arc in their homes or wotk places, walking down the streets or 
on boatd public transpoitation. victims of teirotisin ate stealthily utiacked for no 
appurent reason The v ictims here arc typically defenseless Hie defensele»ncss and 
victimization of the tutgets of tetrorist acts certainly instills widespread tenor across 
society because anyone could be a target. 

The main dilTerence between hlrdhah and modern day teirorism lies in the 
objective of tcmuisxs. Current definitions of tenorism focus mainly on the politi¬ 
cally motivated acts of tenarism," while hlrdhah focuses ptiinarily on criminal acts 
committed in a eettain context. Fot classical Muslim jurists, the objective of those 
guilty of committing hlrdhah i was usually, though not always, pecuniary. Hence, the 
apptoach of classical Muslim jurists in defining this crime is more pragmatic and 
simpler than the countless modern attempts to define tenorism. Second. Islamic law 
shows a gteatcr concern for the harm that befalls victims and society us a whole, 
irrespective of the perpetrators' motivations. 

Puiusluncnt fot the crime of hlrdhah is only available when both the perpetra¬ 
tors and victims of this crime are Muslim or dhimmh. and puiusltmenl is only avail¬ 
able for crimes that occur within Islamic territories. Even if such crimes took place in 
a territory conn oiled by Muslim rebels or secessionists, the ruler of the Islamic state 
still cannot inflict the hlrdhah punishment on the criminals Instead, it is the duty of 
the tuler of the rebels or secessionists to inflict this punishment on them 1 Moreover, 
if a group of Muslims or dhimmXs commit this crime against the temporary non-Mus¬ 
lim residents of the Islamic slate, then the punishment prescribed fur hirarituh will 
not be inflicted on them. Al-SaraklisI adds that they will however be held liable for 
the destruction of the lives and property of then victims and rulers can enforce a 
discretionary punishment fot intimidating then victims.” 1 

The Qur'flnic text quoted above prescribes four specific punishments for 
those cunv iclcd of the crime of hlrdhah. Execution and gibbeting arc the pteset ibed 
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punishments of the culprits of huuhah who Li II uiul tob their victims, while execu¬ 
tion is the prescribed punishment only for those who kill their victims without tub¬ 
bing them. Amputation of the right hand and left foot is the prescribed punishment 
for tlic culprits of hlrahoh who only rob their victims. Exile or imprisonment is the 
prescribed punishment for those who merely terrorize without committing any of the 
above ciuninal acts. Some jurists believe tliat a judge has the discretion to choose any 
of the four punishments for one convicted of hlrdhah " Judicial discretion as such 
lunges on which puiuslunent most deters repeat offenses. If a culprit oilurahah is a 
skilled ptertieditaUir. he is to be executed. If he lacks this fotesight hut has the phys¬ 
ical sttength to commit tlie Clime, then his tight liand and left foot ate to be amputat¬ 
ed. If he luis neither the skill to plan the ctirnc nor the bodily strength to commit it. 
then the judge may imprison or exile him. Many jurists advocate that an accomplice 
receive the same punishment as the perpetrator.” 

4. CriMitsici' 

AI-Mabaut qualifies Al-Sarakhsi as one of the greatest Islamic jurists. His in¬ 
terpretation of die Islamic law of wat embodies two principal objectives. First, to 
ensure that Muslims abide by the dictates of the Qur’an and the Prophetic tradition 
with respect to minimizing the loss of life and damage to property. Second. Muslim 
leaders are often called upon to hinge their decisions on the public inieiest. That the 
public interest is accordingly built into such decisions reflects die flexible, yet prin¬ 
cipled, nature of Islamic laws. 

Al- Surakhsl’s eonti ibution to the Islunnc law of wat is die product of both the 
Islamic legal tradition on the one hand, and the context of die w orld he lived in on 
the oilier. In formulating the above rulings, al- SaraklisI followed Islamic jurispru¬ 
dence amidst a waning context quite different ftom ours. Additionally, this papei has 
attempted to demonstrate that classical Muslim jurists issued conflicting rulings on 
similar issues. Therefore, the first major conclusion of this papei is that a large part 
of Islamic rulings regulating the conduct of Muslims during war must be te-iein- 
terpreted to reflect current international norms. Al-Sarakhsrs rulings have survived 
centuries and will continue to be studied and consulted as a reference. These legal 
interpretations, however, must be revisited and reevaluated in order to achieve their 
objectives and if they are to be applied in new situations. The rulings advocated by 
al-SaraklisT concerning the permissibility of attacking human shields and the execu¬ 
tion ofPOWs have been abused by today's terrorists to justify the indiscriminate and 
unlawful killings of innocent civilians. 

The Islamic law of rebellion and the treatment of the phenomenon of terrorism 
could contribute to the maintenance of w orld peace and security. The Islamic legal 
appmach to defining what constitutes terrorism prev ents the political misuse of this 
etiinc Furthermore, the severe punishment ptesciihed for convicted terrorists has 
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the potential io deter future acts. The Islamic law of lebelliun developed by classical 
Muslim jurists of the second and third centuries pemuts the political opponents of 
the Islamic stale lo challenge, and under certain conditions violently overthrow, the 
Muslim regime. But before resorting to force, the law of rebellion obliges the Islamic 
state to enter into discussions with the rebels and lo address their grievances. This 
Islamic legal policy for addressing rebels’ demands ought to have been mechanised 
to ensure peaceful regime changes, which is essential to stabilising today's Muslim 
world. Stability, as such, quite possibly binges on the application of al-Sarakhsfs 
Islamic jurisprudence on war and warfare. 



